11-17-2016
Testimony of Alec Karakatsanis

My name is Alec Karakatsanis, and I thank the Commissioners for listening to my perspective on the devastating and entirely unnecessary system of wealth-based detention in Cook County.  I am a civil rights lawyer and the Founder and Executive Director of Civil Rights Corps, a non-profit civil rights organization.  I have spent several years investigating in considerable depth the American money bail system and, working with local partners across the country, I have filed nearly 20 major constitutional challenges to the use of money bail to keep impoverished people in cages in nearly 20 jurisdictions around the country.   I am also the Co-Chair of the American Bar Association’s Committee on Pretrial Justice.  Today I am speaking in my personal capacity.

You all know the troubling statistics, and I will not use my limited time to recount them in detail.  This County and this country lock people up at rates that are astronomical when compared to the rest of the world.  Last night, we had nearly 2.3 million human beings in American cages.  Every year, we place metal chains on another 12-13 million human beings and process them into our 3,000 jails.  This is a country that locks up black people at a rate 6 times that of South Africa during Apartheid, and this is a city with racially biased arrest and incarceration statistics that far exceed anything remotely acceptable in a reasonable society.  The cash bail system cannot be understood without placing it in the context of this massive transfer of human bodies into cages and our construction of an enormous, efficient, and indifferent bureaucracy to accomplish that transfer.  

Perhaps no element of the American criminal system is as senseless, as wasteful, and as abominable as the cash bail system.  On any given night in this country, there are between 450,000 and 500,000 human beings in cages solely because they cannot make a monetary payment.  We all tolerate this system of cash bail without any empirical evidence that this everyday brutality, disproportionately visited on the black and Hispanic communities of this County, is doing any good.  This is intolerable.

For over 50 years, every major panel of law enforcement, academic, and judicial experts has condemned it.  And yet, when we all go home tonight, several thousand people in this City who are immediately eligible to return to their families, schools, jobs, and homes will be stuck in a cage paid for by Cook County taxpayers solely because they are too poor to come up with an arbitrary amount of money.  Every year, all of us who tolerate this will be responsible for the jail assaults and deaths, the broken families, the thousands of coerced guilty pleas, and the tens of thousands of additional crimes committed because we now know that even a few days in jail after arrest makes low risk people far more likely to commit crimes in the future because of the criminogenic effects of pretrial detention.  Last year, the Cook County taxpayers even paid for 81,000 extra days of incarceration because over a thousand people served more time in Chicago’s pretrial wealth-based custody than they were actually sentenced to when they were ultimately convicted.

So normalized has this everyday brutality become that most judges who routinely use cash bail in Cook County do so in hearings that last seconds or minutes and without any rigorous consideration of the alternatives available to them or the cycles of trauma and suffering that they perpetuate.  Instead they impose arbitrary numbers that turn this important area of public policy into a roulette wheel based on the vicissitudes of wealth.  Most people who live in Cook County have no idea that this is being done in their name.

We are winning our lawsuits across the country because there is no reasonable justification for keeping people in jail solely because they cannot make a monetary payment.  In the past two years, numerous federal judges have issued judgments condemning the use of financial conditions of release that result in detention because of a person’s poverty.  When cities and counties come into court to defend these cases, they have a difficult time defending a system that lets money decide who goes free and who goes to jail.  Not only does treating two similarly situated people differently based on how much money they have violate the Equal Protection Clause of the Fourteenth Amendment, but constructing a system that makes such an important decision based on money without any rigorous inquiry into readily available and less costly non-financial alternatives also violates the Supreme Court’s seminal holding in United States v. Salerno that pretrial detention must be a last resort and imposed only in carefully limited exceptional situations when all else fails.

Rarely does an issue have such widespread consensus. The absurdity, unfairness, and unconstitutionality of the cash bail system has been definitively condemned by the American Bar Association, the Department of Justice, leading scholars, police chiefs, public defenders, prosecutors, the Cook County Sheriff, the CATO Institute, and a long line of Presidents, Attorney Generals, distinguished judges.

In 1965, at the height of the federal movement to end cash bail in all federal courts, Supreme Court justice Arthur Goldberg famously wrote:

If it is true that the quality of a nation’s civilization can be largely measured by the methods it uses in the enforcement of its criminal law, then the American bail system as it now operates can no longer be tolerated.  At best, it is a system of checkbook justice; at worst, a highly commercialized racket.

A basic defect of the present bail system is that it operates to the prejudice of the poor.  Yet it is the central aim of our entire judicial system that, all people charged with crime must, so far as the law is concerned, stand on an equality before the bar of justice in every American court. The simple truth is that, despite this most basic concept that equal justice be afforded to the poor and to the rich alike, the bail system operates to discriminate on account of poverty.  

The following year, President Lyndon Johnson reiterated those concerns when signing the landmark federal Bail Reform Act:
The defendant with means can afford to pay bail. He can afford to buy his freedom. But the poorer defendant cannot pay the price. He languishes in jail weeks, months, and perhaps even years before trial. He does not stay in jail because he is guilty. He does not stay in jail because any sentence has been passed.  He does not stay in jail because he is any more likely to flee before trial.  He stays in jail for one reason only—he stays in jail because he is poor.  There are hundreds, perhaps thousands, of illustrations of how the bail system has inflicted arbitrary cruelty . . . .
President Lyndon B. Johnson, Remarks at the Signing of the Bail Reform Act of 1966, (June 22, 1966), available at http://www.presidency.ucsb.edu/ws/?pid=27666.

Over fifty years ago, Attorney General Robert Kennedy testified to Congress:

Bail has become a vehicle for systematic injustice. Every year in this country, thousands of persons are kept in jail for weeks and even months following arrest. They are not yet proven guilty. They may be no more likely to flee than you or I. But, nonetheless, most of them must stay in jail because, to be blunt, they cannot afford to pay for their freedom… Plainly our bail system has changed what is a constitutional right into an expensive privilege.
Aug. 4 1964, Testimony on Bail Legislation before the Senate Judiciary Committee, available at http://www.justice.gov/sites/default/files/ag/legacy/2011/01/20/08-04-1964.pdf.

All of these historical condemnations have one thing in common: they identify the central absurdity of keeping a human being in a cage solely because she cannot make a monetary payment.  

And, 40 years into this country’s descent into the horror of what is now called “mass incarceration”—the greatest mass human caging experiment the world has ever attempted—we have become so desensitized to the brutality inherent in putting a human body into a cage that we have stopped to require good reasons for it.  In 2016 in Chicago, on the night before this Committee hearing, several hundred people who are eligible for release and being kept in cages because they can’t pay a $1,000 bond.  If there is a worse reason for caging a human being, I am unaware of it.

We should ask ourselves: What kind of legal system creates these outcomes, tolerates them, justifies them, and then reproduces them?   What kind of a system, moreover, does it without any empirical evidence that this everyday brutality, disproportionately visited on the most vulnerable people in our communities, is doing any good?  The answer, in my view, is: A local legal culture that has utterly lost any sense of what kind a thing it is to do to cage a human being.  

The Supreme Court declared thirty years ago that: “In our society, liberty is the norm and detention prior to or without trial is the carefully limited exception.”  As a result, the Court said that a person can only be caged prior to trial if certain extremely strict procedures are followed and if the person is such a risk that nothing else can be done.  Otherwise, people must be released on the least restrictive conditions possible to mitigate against any specifically identified risks.  

So, we must be extremely vigilant, by the way, that the coming end of cash bail in Cook County does not morph into massive new restrictions on liberty and expanded surveillance through pretrial supervision.  We cannot create a world in which communities of color are filled with people wearing electronic monitors tracking their every step.  The end of cash bail does not mean the beginning of an Orwellian supervision complex.  Do not be seduced by easy slogans like “risk assessment” or “electronic monitoring.”  We must go to work every day with a basic constitutional principle in our heads: no restriction of another person’s liberty can be imposed unless I have really good reasons.  That’s what it means to have a free society instead of living in a society that talks about freedom.

And we must be careful that the end of money bail does not morph into that status quo in some federal jurisdictions where judges, lawyers, and other practitioners are not applying the statutory standards with the intellectual rigor that the Supreme Court intended when it allowed preventative detention as an evil to be used only as a last resort in the most serious cases.  Whatever we do here must guard against the indifference shown by local judges and ensure that they do not turn the local pretrial justice system into one in which all of the same people are simply detained without bond.

Luckily, we have a wide range of less intrusive alternatives that work extremely well, including unsecured bond, text message and phone call reminders, community based support programs, social services, mental health and substance abuse treatment, and a variety of other non-financial conditions. In extreme situations, we can impose home curfew and electronic monitoring.  The Commissioners should work with leading experts to create a state of the art pretrial services program that maximizes liberty, boosts court appearance rates, and saves the entire system hundreds of millions of dollars.

We have our work cut out for us.  This pathology of using jails to gesture at our social problems is deeply ingrained in our local legal cultures, as is the habit and the addiction of using money to decide who is jailed and who is freed.  I just returned from New Orleans, for example, where judges, prosecutors, the public defender, and the sheriff all take a percentage cut of every money bond issued.  Everyone is paid off, and everyone has an incentive to levy high secured money bonds.  Entrenched systems do not dismantle themselves overnight.

I have had occasion, in my work, to interview hundreds of people subjected to the barbaric system of cash bail.  I am always struck by their stories, such as the woman I met who tried to commit suicide in a squalid jail cell in St. Louis after being denied her schizophrenia medication and unable to raise the few hundred dollars that she needed to get back to her young children.

We all know that this is happening every day without justification.  The only question is what we will do about it.  Do we care enough about these lives and our community to stop it?

It is absolutely vital that you, as Commissioners, recognize the power that you have.  You have the power to determine whether human beings will be treated in this way.

And this, in my view, notwithstanding all of the ways in which you can shape people’s lives as community leaders, is the most solemn power that you possess.  I ask that you exercise your power to pass meaningful reforms that will bring rationality and accountability to a local court system that has lost its way.  This will require several things:  (1) You must immediately ensure that no person is kept in jail because she cannot make a monetary payment.  You must pass a law forbidding any Cook County funds from keeping someone in a cage when that person has been ordered released but is too poor to make a financial condition of release. (2)  You must dramatically reduce the percentage of the County’s resources that are going to human caging operations.  Our neighborhoods need those resources—we need them for education, treatment programs, job training, after school programs, local art and music classes, community based mentoring; and all of the things that we know have the ability to create better lives and better communities. (3) You must make small but immediate investments in basic pretrial services and diversion programs that help people get the resources and services that they need to come back to court and to stay out of trouble.  (4)  You must ensure that what replaces cash bail is a system that vigorously guards freedom and that does not burden communities of color with intrusive surveillance and crippling debt.

This issue will require careful study—and many of us have worked with other cities, counties, Sheriffs, prosecutors, public defender offices, federal and state officials, community organizers, inmates, and families to create better policies.  This is an area where the solutions are obvious, they just take courage to overcome the indifference and inertia that large bureaucracies develop as a matter of economics and culture.  

When you are alone at night with your thoughts, remind yourself that you have the power to make laws for all of us, and ask yourself one question before you ever let stand a law or a practice that allows human beings to be put in cages because of their poverty:  Am I sure that caging thousands of human beings every night is absolutely necessary to create the kind of community that I want to live in?

And unless you have strong evidence—unless someone proves to you that it is absolutely necessary that these human beings—mothers, fathers, children, spouses—must be caged for the betterment of our City, then you must reform our harsh, broken cash bail practices.

[bookmark: _GoBack]This hearing is a first step.  I urge each of you to go back home and ask yourself that question.  Am I sure?   And if you are like the academics who study these issues and the officials in other countries and the Department of Justice that have successfully rejected cash bail as the answer, then you will conclude that the most urgent task that you have as a Commissioners is making sure that no human being is ever again put in a cage by her local government for a single day because she could not make a monetary payment without proof that it made life better for us all.  There is much more work to be done.
